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trustee were appointed. Her fee thus given was reduced from a fee-simple to 
a base fee, by virtue of a later provision of the will that, "if she shall not dis- 
pose of the estate she gets under this will by will, as she is empowered to do, 
and should die leaving no children or descendants, tiien the said real estate shall 
pass to the mother, and if she be dead, to her descendants." To the base fee 
thus given, the testator added the further restriction, that, "If the said Maggie 
sell the real estate she may obtain under this will, * * *, the proceeds must 
be invested in other real estate, and the title must be taken to her for her 
separate use, free from the control or debts of any husband she may have, and 
the purchaser must see to the reinvestment of the proceeds as above provided 
for, and the title shall not pass from her until the same is done, and nothing 
shall bar or estop her from getting or retaining the real estate she may get 
under this will but a reinvestment of the proceeds as above indicated." 
Maggie having thus a base fee with beneficial power to dispose in fee 
by deed or by will, subject to these provisions, she did marry, and later joined 
with her husband in a deed of the lands in question to A in consideration of 
$1450, which A paid to Maggie's husband and which the husband without 
protest by Maggie used in his business. Later A conveyed for value to Bair, 
and later Maggie filed this bill to free her title from the cloud created by these 
deeds. The court held that A and Bair were bound to take notice of the 
matters stated in their chain of title, that no title passed till the proceeds were 
invested in real estate and title thereto taken in Maggie's name as the will 
directed. It was also held that Maggie was not bound by any estoppel, and 
being a married woman she was not bound by the covenants of title in the 
deed. Therefore, the court granted the complainant's bill, and decreed the 
deeds void and the title to be in her. Bell v. Bair et al., 1905, Kentucky ("not 
to be officially reported"), 89 S. W. Rep. 732. 

It will be noticed that her title was both legal and equitable, that it was a 
base fee with beneficial power of disposal in fee, and yet that it was bound by 
this prohibition in the devise. The only case cited, and the only case we have 
been able to find on the point is a prior decision on the same will. Bell v. 
Mitchell ("not to be officially reported"), 17 Ky. Law Rep. 1335, 34 S. W. 695. 
The leading case on the duty of purchasers from executors and trustees to 
follow the proceeds is Elliot v. Merryman (1740), Barnardiston's Ch. Rep. 78, 
2 Atk. 41, 1 White & Tudor's Lead. Cas. Eq. 45. For a review of the decisions 
see note to this case and also 2 Sugden on Vendors c. 18. The rule in these 
cases seems to be that if land is directed to be sold to pay particular charges 
named the purchaser is bound to see that the charges are paid; but if the land 
is made liable merely to sale to pay debts in general or to be invested till some 
suitable time for future disposal, the purchaser is merely required to see that 
the money is paid to the trustee or executor. J. R. R. 



The Power to Declare a Forfeiture and Sell Property Used in Viola- 
tion of a Statute. — "If I am correct in this opinion," says Mr. Justice 
Connor, in dissenting from the conclusion of the majority of the Supreme 
Court of North Carolina, "this case marks an epoch in our jurisprudence, and 
stands forth as a departure from the ancient landmarks made by the fathers 
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for the protection of life, liberty, and property. The decision reverses, not 
only adjudged cases in this court, but the entire conception of our system of 
government and rules of construction of our Constitution." The case thus 
referred to is Daniels v. Homer, — N. C. — , 51 S. E. Rep. 992. 

In 1905 the General Assembly enacted a law "to regulate fishing in Albe- 
marle and Pamlico Sounds and waters connected with them," which creates a 
"close" season of . four months, prohibits the setting of nets across certain 
inlets and regulates the manner of fishing in various sections of the sounds. 
The act provides "that any person who shall violate any section or provision 
of this act shall be guilty of a misdemeanor and upon conviction in any 
county opposite the place at which said act is done shall be fined or impris- 
oned at the discretion of the court." 

The provision of the act which will appear to others besides the dissenting 
justices as unconstitutional is the following: "Sec. 9. That it shall be the 
duty of the oyster commissioner or assistant oyster commissioner, whenever 
an affidavit is delivered to him, stating that affiant is informed and believes 
that said act is being violated at any particular place, to go himself or send 
a deputy to such place, investigate the same and they shall seize and remove 
all nets or other appliances setting or being used in violation of this act, sell 
the same at public auction and apply proceeds of sale to payment of cost and 
expenses of such removal, and_ pay any balance remaining to the school fund 
of county nearest to where offense is committed." 

This provision is held by the majority of the court to be a legitimate exer- 
cise of the police power of the state and not unconstitutional as depriving 
the citizen of his property without due process of law, Mr. Chief Justice 
Clark and Mr. Justice Hoke writing opinions concurring in this view. It 
authorizes, they say, the summary abatement of what the legislature has 
declared to be a criminal nuisance, and as the legislature has the right to 
regulate fishing in the waters of the state the necessities of the case in this 
instance justify the seizure and sale of the offending property without notice 
to the owner or any judgment against him after a hearing. He may contest 
the question of fact raised by the informant's affidavit in an action to recover 
the nets before sale, or after sale by an action for the proceeds of the sale or 
for damages, or by an injunction to prevent the sale. "He has his full 
remedy, but it does not include a continuance of the nuisance to his individual 
profit and the public detriment, while the question of violation of the statute 
is being determined." 

So far as authorities for these views are considered reliance is placed by 
the court largely upon the decisions sustaining the validity of the New York 
and Wisconsin statutes authorizing the seizure and destruction of nets used 
in violation of the law for the protection of fish. Lawton v. Steele, 119 N. Y. 
226, 7 L. R. A. 134, 16 Am. St. Rep. 813; 152 U. S. 133, 14 Sup. Ct. Rep. 499. 
Bittenhaus v. Johnston, 92 Wis. 588, 66 N. W. Rep. 805, 32 h. R. A. 380. 
The court, however, seems to base the decision sustaining this exercise of 
police power upon the actual necessity for such legislation. Mr. Chief 
Justice Clark says, for example : "It [the state] has found the criminal law 
an ineffectual protection, and that deprivation of the nets is necessary to 
prevent the violation of the law. * * * The General Assembly has found, 
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and so says by its statute, that this remedy is necessary to enforce the execu- 
tion of the law" ; and Mr. Justice Hoke says : "And this, I apprehend, is the 
true principle on which forfeitures of this character can be sustained — whether 
it is done in abatement of the nuisance and is required by the reasonable 
necessity of the case." 

The dissenting justices do not recognize the necessity for the arbitrary 
proceedings prescribed by the statute; and, while conceding the right of the 
legislature to regulate fishing, to prohibit the placing of nets in such parts of 
the public waters as it may deem proper and to declare such nets public 
nuisances which may be summarily abated by removal, they emphatically deny 
the validity of that part of the act conferring upon the oyster commissioner 
the power to seize the nets and sell them at auction without notice, either 
personal or constructive, or any judgment of condemnation by a judicial tribu- 
nal after a hearing. 

Three justices of the Supreme Court dissented from the majority's con- 
clusion in Lawton v. Steele, 152 U. S. 133, the New York Court of Appeals 
regarded the case "as very near the border line" (119 N. Y. 226, 240), and 
a recent thoughtful writer says "the principles which should govern the for- 
feiture of property were departed from in the decisions" in this case. (Freund, 
Police Power, §527). It is not easy, in view of constitutional limitations, to 
see how the public welfare can be promoted ultimately if the doctrine of the 
principal case is sound. The authorities seem, to sustain the propositions 
announced by Mr. Justice Ccnnor: "(i) That the right to destroy property 
which is a public nuisance, either per se, or made so by statute, or becoming 
so by the manner of its use, is restricted to the necessity of the occasion or 
as an incident to the abatement. (2) That the power to declare property for- 
feited and subject it to sale by reason of its illegal use is judicial, and not 
legislative. That it can only be exercised as a penalty or punishment imposed 
upon the owner for violating the law, and, as a necessary conclusion, the 
forfeiture and condemnation can only be declared and enforced after a hearing 
or an opportunity to the owner to be heard." See Freund, Police Power, 
§§520-528; Edson v. Crangle, 62 Oh. St. 49, 56 N. E. 647; McConnell v. 
McKillip (Neb. 1904), 99 N. W. 505, 65 L. R. A. 610, and many other author- 
ities cited in the dissenting opinions in the principal case. Fishing nets are 
capable of being put to lawful use, and are to be distinguished from imple- 
ments exclusively intended to be used for violating the law and as such 
subject to summary seizure and detention. Board of Police Commissioners v. 
Wagner, 93 Md. 182, 48 Atl. Rep. 455, 86 Am. St. Rep. 423. J. H. B. 



Dying Declarations. — A recent case decided in Nevada on the admissi- 
bility of dying declarations recalls the various changes this rule has undergone. 
This case holds that the sense of impending death necessary to support such 
a declaration may be shown by declarant's conduct and condition as well as his 
words. State v. Roberts et al. (1905), — Nev. — , 82 Pac. Rep. 100. 

The first record of a dying declaration known dates as far back as 1202. 
1 Selden Society ii, Thayer's Prelim. Treat. 520. The earliest reason ad- 



